
 
Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced 

life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning. 

 Counsel 
 Buchanan Ingersoll & Rooney PC 
 Gerald H. Sherman 
 Deborah M. Beers 
 Keith A. Mong 
 
 
 
 
 
Federal Policy Group 
Ken Kies 
Matthew Dolan  

 
PricewaterhouseCoopers 
William Archer 
Donald Carlson 
 
Ricchetti, Inc. 
Steve Ricchetti 
Jeff Ricchetti   
 
 
Arnold & Porter LLP 
Martha L. Cochran 
David F. Freeman, Jr. 

AALU 
David J. Stertzer, Chief Executive Officer  
Marc R. Cadin, Senior VP of Legislative Affairs 
Chris Morton, Vice President of Legislative Affairs 
Tom Korb, Vice President of Policy & Public Affairs 
Sarah Spear, Director of Policy & Public Affairs 
Anthony Raglani, Asst. Dir. of Policy & Public Affairs 
 
 
101 Constitution Avenue NW, Suite 703 East 
Washington DC 20001 
Toll Free:  1-888-275-0092   Fax: 202-742-4479  
www.aalu.org 

 

AALU Bulletin No:  11-12 February 1, 2011 

Subject: Internal Revenue Service Releases Taxpayer-Friendly Rulings on 
Executive Compensation  

Major References: PLR 201103002 and PLR 201103008  
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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Internal Revenue Service has recently released two Private Letter Rulings 
dealing with executive compensation: PLRs 201103002 and 201103008.  In PLR 
201103008, the Service ruled that a corporation, the subsidiary of a subsidiary of a 
foreign private issuer, was not subject to the Internal Revenue Code Section 162(m) 
limitation on the deduction of compensation for “covered employees."  In PLR 
201103002, the Service ruled that the nonqualified deferred compensation plans of an 
entity, which is transitioning from a for-profit form to a Section 501(c)(4) tax-exempt 
organization, are not subject to Section 457.  

 
PLR 201103002: Deferred Compensation Plans and Section 457 When For-Profit Entity 
Becomes Tax-Exempt  
 
 In PLR 201103002, the three non-qualified deferred compensation (NQDC) plans of a for-
profit entity (which plans were not, as for profit entity plans, subject to the stringent requirements of 
Section 457) converting to a tax-exempt organization were held not subject, after such conversion, 
to that Section, but only if the plans are frozen without the possibility of future compensation 
deferrals.   

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref11-12A.pdf
http://www.aaluwr.org/majorrefs/Ref11-12B.pdf
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 Relying heavily upon the legislative history of Section 457, the Service reached its ruling 
that the frozen plans would not be subject to that Section.  However, if additional deferrals are made 
to the plans following receipt of a favorable determination letter establishing the entity's status as a 
tax-free 501(c)(4) organization, such plans would have to comply with Section 457 in order for the 
participants' accounts under the plans to remain tax-deferred. 
 
 This ruling is similar to the one issued in PLR 200302015.   

 
PLR 201103008: Application of $1,000,000 Section 162 Deduction Limitation on Subsidiaries 
of Foreign Private Issuers 
 
 In PLR 201103008, the IRS ruled that the Section 162(m) $1,000,000 deduction limitation 
on the compensation of key employees did not apply to the corporation in issue because it did not 
have any covered employees.  The Service reached this conclusion about the absence of covered 
employees premised upon the fact that the corporation was not required to disclose to the SEC the 
executive compensation of its employees on the basis of (i) the individual’s employment position or 
(ii) the fact that total compensation paid to the employee placed that employee among the three 
highest compensated officers for the taxable year (i.e., the Section 162(m) applicable statutory 
standards). See also Treas. Regs. § 1.162-27(c)(6) and IRS Notice 2007-49. 
 
 In this case, not only was the subsidiary itself not subject to the SEC's executive 
compensation disclosure rules, but its parent, as a foreign private issuer, was not required to disclose 
executive compensation information in a summary compensation table under Item 402 so long as it 
disclosed certain information required in Item 6 of SEC Form 20-F. 

 
Any AALU member who wishes to obtain a copy of Private Letter Rulings 201103002 or 

201103008 may do so through the following means: (1) use hyperlink above next to “Major References,” (2) 
log onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date 
and select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report.   

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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